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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
AARON M. ALEXANDROVICH,
Defendant-Appellant.

NO. 45531
Kootenai County Case No.
CR-2017-6673

RESPONDENT'S BRIEF

Issue
Has Alexandrovich failed to establish that the district court abused its discretion by
imposing a unified sentence of 25 years, with six years fixed, upon his guilty plea to sexual
abuse of a child under the age of 16 years?

Alexandrovich Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Alexandrovich pled guilty to sexual abuse of a child under the age of 16 years and the
district court imposed a unified sentence of life, with six years fixed.

(R., pp.52-54.)

Alexandrovich filed a motion to correct an illegal sentence, which the district court granted,

1

correcting his sentence from life, with six years fixed, to 25 years, with six years fixed. (R.,
pp.63-66.) Alexandrovich also filed a timely notice of appeal. (R., pp.55-58.)
Alexandrovich asserts his sentence is excessive in light of his status as a first-time felon,
work history, support from family and friends, purported remorse, and his mental health
concerns. (Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant's probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for sexual abuse of a child under the age of 16 years is 25
years. I.C. § 18-1506. The district court imposed a unified sentence of 25 years, with six years
fixed, which falls within the statutory guidelines.

(R., pp.52-54, 65-66.)

Furthermore,

Alexandrovich’s sentence is appropriate in light of his dishonesty and failure to accept full
responsibility for his crime, his failure to recognize his criminal thinking, and the resulting risk
he poses to the community.
Alexandrovich sexually abused his young niece numerous times over a period of several
years. (PSI, pp.2-3, 30-33. 1) During a confrontation call, Alexandrovich “adamantly denied”
having ever “touched [the victim] inappropriately,” and he maintained his denial for 37 minutes
of the 46-minute call. (9/19/18 Tr. p.17, Ls.21-25; PSI, pp.33-34.) He then admitted to touching
the victim’s bare vagina “only a handful of times,” but denied touching her breasts and buttocks
even though he had disclosed that he had done so. (PSI, p.34.) During Alexandrovich’s
subsequent presentence interview, he admitted to only one instance of genital touching. (PSI,
p.3.) Alexandrovich’s failure to accept full responsibility is concerning given that acceptance of
responsibility is a prerequisite to successful rehabilitation. Although the psychosexual evaluator
diagnosed Alexandrovich with depression and personality/social disorders (see PSI, p.46), the
GAIN evaluator found that Alexandrovich did not present as suffering from a serious mental
illness or as having other possible mental health needs. (PSI, p.24.) Alexandrovich also selfreported that he had never been diagnosed with any mental, emotional or psychological problem,

1

PSI page numbers correspond with the page numbers of the electronic file
“ALEXANDROVICH, Aaron #45531 Sealed.pdf.”
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and that it had been over a year since he last received any treatment for any mental, emotional,
behavioral, or psychological problem.

(PSI, p.23.)

In any event, neither Alexandrovich’s

“mental health concerns” nor his status as a first-time felon, work history, and support from
family and friends outweigh the serious and repeated nature of the offense and Alexandrovich’s
failure to accept responsibility for his actions.
At sentencing, the state argued that Alexandrovich was not an appropriate candidate for
probation, addressing Alexandrovich’s lack of candor, unwillingness to accept full responsibility
for his criminal behavior, and the risk he presents to the community. (10/4/17 Tr., p.16, L.2 –
p.19, L.10 (Appendix A).) The district court subsequently articulated the correct legal standards
applicable to its decision and also set forth its reasons for imposing Alexandrovich’s sentence.
(10/4/17 Tr., p.29, L.21– p.33, L.13 (Appendix B).) The state submits that Alexandrovich has
failed to establish an abuse of discretion, for reasons more fully set forth in the attached excerpts
of the sentencing hearing transcript, which the state adopts as its argument on appeal.
(Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Alexandrovich’s conviction and
sentence.

DATED this 22nd day of June, 2018.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 22nd day of June, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

5

APPENDIX A

DOCKET NO. 45531

APPEAL TRANSCRIPT

16

1S
MR. MORTENSEN:

l

NO, Your Honor.

I believe I

1 this.
The defendant, as you know , was convicted of

2 did that at the last hearing, and I don't have any

2

3 additional.

3 molesting his niece.

4

THE COURT:

okay.

She was a very young age, and what

4 I'd like to start with, Your Honor, is that in the

Any additional witnesses

S police report we read that this happened a couple times

5 today?
6

MR.

WALSH:

THE COURT:

No,

6 a week for possibly years.

Your Honor, thank you.

okay.

And what's going to happen

7 HOnor.

That's countless times, Your

when the defendant was confronted with this, he

8 next, Mr. Alexandrovich, is I'm going to listen to

8 claimed it only happened a handful of times, and then

9 reco...endations frOM both attorneys, and before I make

9 when we read the defendant's version of events in the

10 my decision -- after I hear from them, before I make any

10 PSI, he says, "The crime happened when taking my niece

ll sentencing decision I'll give you the opportunity to

11 along with me on a quick trip to the workshop to feed my

12 tell me anything that you would like, the opportunity to

12 kitten, as she liked to play with her.

13 tell your victim anything that you would like.

oo you

14 understand that process?
1S

THE DEFENDANT:

16

THE COURT:

Okay.

1S in a bad direction, and I touched her inappropriately in
16 her genitalia region . "

State's recomMendations,

17

MR. MORTENSEN:

one occasion,

14 experience, when tending to the kitten, our playing went
Yes, sir.

17 Mr. Martensen?
18

On

13 for whatever reason brought up from my childhood

Thank you.

19 think I'm starting to sound like a broken record.

Your Honor, the defendant is severely

18 minimizing his conduct .

Your Honor, I
Over

I do understand he's only pled

19 guilty to one count, but Your Honor, it's clear this

20 the last few weeks I've seen a handful of PSis frOM the

20 happened more than once, and I think in the PSE this is

21 probation department that have recOfflfflended probation and

21 substantiated.

22 I haven't agreed with them, and this is by far one of

22 and then it bleeds over into 11, it says that , "The

23 those instances.

23 client was unable to identify factors which contributed

I just -- I don't know how the

In the PSE on Page 10, t he very bottom

24 probation office can come to the conclusion that a

24 to his offending.

2S probation recolftfflendation is appropri~t • in~ c~,• like

2S P4rsonality traits and characteristics which contributed

The client is in need of identifying

18

17
l to his offending.

He is also in need of identifying

1 needs that he may stand in need of in the community, and

2 cognitive errors and distortions which contributed to

2 if he can get them in the community, it is not worth the

3 the offending as wel l," and this is the part I want to

3 risk.
Your HOnor, we can't put people on probation

4 stress right now.

4

S

5 if we can't nake a calculated risk, and this would be an

The client is in need of taking full

6 accountability of his offense behavior.

He has not

6 uncalculated risk.

The defendant doesn't know why this

7 taken -- despite his guilty plea, has not taken full

7 is happening.

8 accountability for his behavior.

8 happening, and if we can't get to the bottom of this and

In the PSE we read

9 that while he was in high school he 1110lested the family
10 dog.

In the PSE on Page 9 we read that he calls these

11 thinking errors.

It says that, "In this cHent's case,

The evaluators don't know why this is

9 if we can't figure out why this happened and the
10 defendant can• t even come to grips with that this
11 happened more than once, he can't be in the connunity,

12 it was found that he's had explanations that keep him

12

13 from being able to accept that he i s the one responsible

13 I'm asking for the first ten of those 25 years to be

14 for the problem.

14 fixed.

His results suggest he has thinking

Your Honor, I'm asking for a 2S-year sentence.
Your Honor, he needs this, and that's polar

lS errors which he uses to help him explain the sexual

15 opposite compared to what he said on that confrontation

16 behavior that occurred.

16 call we heard at the last hearing.

For example, he did not plan

The defendant

l7 it, it just happened, he slipped one time."

17 basically asked the victim's mother not to call the

18

18 authorities because he didn't need that.

Your Honor, these are not thinking errors.

19 And let's say it was a thinking error.

That doesn't

20 explain why this happened more than once.
21 behavior.

I t's not thinking errors.

This is

23 will not protect the public.

20 can't even figure it out himself, and regardless of

Your Honor, the

22 defendant is an unacceptable risk for probation.

Your Honor,

19 society needs this and so does the defendant because he

That

That will not deter this

21 whether or not this happened once or twice or a hundred
22 times, what we know is that he victimized his niece, and
23 that after that date or those dates, when they would be

24 defendant, it will not deter other defendants, and I

24 together at family functions he would re -vi ctimize her

2S don't feel confident that he can get the rehabilitative

25 by trying to force her to give him a hug, to sit next to

Pages 1S to 18
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1 him on the couch, and it was to the point where her own
2 mother and grandmother would basical l y scold her for
3 bei ng disrespectful to her elder. That is repeated
4 trauma to the victim in this case f or hi m to be at a
S family function and to make it seem li ke she's the one
6 with the problem. A ten-year fixed sentence, Your
7 Honor, will help ensure that the defendant has
8 absolutely no contact with the vict i m until she's near
9 the age of adulthood. She needs that time to
10 rehabi 1 i tate .
11

12
13
14
15

Your Honor, I'd a sk that restitution be open
for a period of time -- a reasonable period of time
before we can submit figures . I don't know that there
will be , but I know in a case like this there's going to
be some counseling and treatment, and the defendant

16 needs to foot that bi 11, and Your Honor, it's with that
17 that I submit. Thank you.
18
THE COURT:
19 Mr. walsh.

Thank you, Mr. MOrtensen.

20

Thank you, Your Honor.

MR. WALSH:

And

when you

21 go back and you look at the pretext call, there are some
22 things that you can look at and say Aaron did some
23 things that were wrong, but he also did some things that
24 were right.
25 about that.

He did admit the conduct. He was honest
He - - after that call, I don't know that

21
1 that he's denying responsibility. He just doesn't have
2 a full appreciation of the depth of his own triggers.
3 He doesn't have a true insight into those things, and
4 those are things that can be addressed in sex offender
5 treatment.
6

7

8
9
10

All you have to do is just look at the
presentence investigation. I'm on Page 10 . He's asked,
"What problem areas or factors in your life have
contributed to your legal problems?" And you know,
Aaron responds, "I can begin to cite my broken

11 childhood, but it is my mistake I need to stand in front
12 of as honestly as I can," you know -- and so, he's a
13 person who was molested himself in his chi·ldhood, and we
14 see that persons will act out on that. They will repeat
15 that conduct. It's -- I mean, we see it all the time.
16 This is an instance where this conduct occurred five to
17 nine years ago . At that time Aaron is between the ages
18 of 18 to 23 or 22 when this occurred. since this
19 occurred he has lived a lawful life.
20
You know, when this all came out ·· again, I
21 want to emphasize that it's just not the case. It's the
22 wrong chord for the State to be striking that he hasn 't
23 accepted responsibility. You can ' t say that about a
24 person who gets on Facebook and announces, confesses to
25 this conduct, and then when he talks to law enforcement

20
1 you can find an instance where a person takes 110re
2 accountability in a sense that he got on Facebook for
3 all of his friends and family to see right after this
4 phone call and admitted to what he had done. That's as
5 public an admission and acceptance of responsibility as
6 it gets.
7

8
9
10
11

You know, there are some •· I think there ' s a
difference between learning the trigger to yourself,
getting ar•ed with ins i ght, getting armed with the depth
of a problem, getting your arms all the way around that,
there's a difference between that which is part of the

12 rehabilitation and recovery process and being a person
13 who denies responsibility. You know, for instance, a
14 pe rson who has a substance abuse problem may admit that,
15 but they may not have the tools to learn to grapple with
16 it, to avoid repeat behaviors.
17

The way I read the psychosexual evaluation is

18 not that he's denying responsibility or that he did this
19 or that he is somehow shifting blame away from himself.
20 He doesn 't understand. He doesn't have the insight. He
21 doesn't have the tool s necessary. That's why we order
22 treatment. You know, if he had it all figured out right
23 now, what would the purpose of treatment be? So I read
24 the psychosexual eval uation -- which, by the way, says
25 that he's low risk to reoff end -- I don't read that as
22
1 after that phone cal l , conf esses again.

He has been

2 polygraphed. There are no other victims. He admitted
3 to all the conduct that occu r red in this case, and when
4 he was asked if there was other conduct that he hadn't
S been sharing with this victim, he denied that and his
6 response indicated no deception, so I think that this is
7 a person who, again, has val ue to the community.
8
There are people who love him. You can see
9 that from the letters of support that were filed. There
10 is a lot about Aaron that i s laudable. There's a lot of
11 value that he brings to the con,unity and to the people

12 in his life . Thi s is -- and you know, I've said it
13 before, but this is a person whose absence will be
14 keenly felt in the comiunity. It's not necessary to
15 imprison him. It's not necessary to imprison him for
16 ten years.
17
I think that given the fact that you have such
18 a low LSI score, he's passed a polygraph in this case,
19 and t he psychosexual evaluation indicates that he's a
20 low risk to reoffend and he's amenable to treatment, I
21 think that those a re all reasons that mitigate in favor
22 of the sentence of probation. Aaron is somebody who
23 coul d be safe on probation. we can look over -- in any
24 event, I do think that probation is an appropriate
2S sentence in this case.

Thank you, Your Honor.
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1 few years back, but I toned that down s i nee then, and

28
1 not the mistake that I made, and if it takes however

2 since the beginning of this year I haven't drank at all.

2 long to prove that to you, however it needs to be

3

3 proven, I will do it.

I have no proble• with, uh, keep ing •Y

4 distance from my niece and giving her all the support I

4

5 can anony110usly. I know that is a big -- that would be
6 a big thing in this. I want to distance myself from

5 my family and especially Sophie and Frankie.
6

Frankie has one of the best mother figures that I have

7 them, as hard as it would be.

7

ever known .

8 my

Every day I -- I talk to
and a couple other people and I ask -- you know,

I want 110re than anything to do what I can for
I know
she is -- she's someone to look up to, you

9 I go through her to ask how my family's doing and to

8 know. She's -- she's -- yeah , and she'll see Frankie
9 t hrough this, and I know the rest of my family will, and

10 pass on, you know, my love and support to -- you know,
11 my love and other siblings, too, and whatnot, but I

10 I just wish that I can f ind ways to help her
11 anonymously, financially anonymously. I don't know what

12 haven't contacted any of them outside of them contacting

12 those would -- what fonn those would take but -- I don't
13 know.
14
Sorry for the rambling, but that's , uh -- I --

13

110m

me.

14

I have no -- no problem with seeking

15 independent help. I'• fully capable financially and
16 physically, and I have the support of many people. My

15 like I said, I've not denied any of this since it ca.me
16 out.

17 e,nployer has been -- he's stood by me through this .
18 He's guaranteed me my job. He paid for, you know, my

It is my mistake and I wish with all my heart that

17 I can fix it and one day, you know, talk to my famil y
18 again but -- I don't know.
THE COURT: Anything else, sir?
19

19 bail and for me to have Sean here, and he support s me
20 and everybody there supports aoe, and I have financial
21 stability i n order to seek any help that the court would

20
21

22 deem necessary for me, and I am fully willing to give

22 take a quick recess and I'll be back with my judgment.

23 every ounce of me to those to ensure that I -- this
24 never happens again and I cannot repeat the past. I am

23

(Recess tdken)

24

THE COURT:

25 not my mistake.

25 offense of Sexual Abuse of a Child under the Age of

I am not.

I know in my heart that I

a111

THE DEFENDANT: I -- I don't think so.
THE COURT: Okay. All right. I'm going to

Mr. Alexandrovich, on the felony

29
1 Sixteen for events that occurred between January 1st,

30
l

Your pre-sentence report does recommend

2 2009, and Decelllber 31st, 2012, I am sentencing you to

2 probation, and that's certainly a surprising

3 the custody of the Idaho state Board of Correction for a
4 fixed term of six yea rs, followed by an indeterminate

3 recOfflfflendation to me.

5 life sentence, total sentence not to exceed l ife.

S perhaps a looking at your LSI which is low risk, your

6 There's no fine imposed, and I

a111

going to commi t you to

4 with.

It's a recommendation I disagree

I think if you were to look at it purely from

6 prior record which is nonexistent, one could come to
I don't know how Wert comes to the

7 the custody of the Idaho State eoard of correction

7 that conclusion.

8 today.

8 conclusion he does when these events took place over

9

I am not going to retain jurisdiction.
I'll leave the issue of restitution open

10 indefinitely.

At least at this point in tiaoe I'm

11 i mposing court costs in the amount of $545 .50.
12 you credit on that sentence for 33 days.

Giving

That 's from

9 such a l ong period of time and repeatedly , so I disagree
10 very much with the PSI.

I disagree with wert as far as

11 leve l of risk from a re-violation standpoint, and even
12 if I were to agree with him, just simply fro• a

13 April 27th through May 12th and then from our last

13 deterrence standpoint, from a punishment standpoint, I

14 hearing on September 19th through today, and the bail
15 that you posted will be exonerated, provided any deposit

14 think a sentence any less than this would really I think
15 encourage others to commit similar offenses.

16 be applied pursuant to statute.

16

17

17 it's six years from now or longer and are placed on

You need to know that you've got 42 days from

18 today's date to appeal this decision.

If you have any

This -- I think that when you get out, whether

18 parole, the likelihood of you reoffending is relatively

19 question about those appellate rights, talk to Mr . walsh

19 low, but I think that will become that way because of

20 before you leave the courtroom here today.

20 progra1M1ing that the Department of corrections gives

21
I need to explain to you and to everybody in
22 the courtrOOftl, to the attorneys why this is my decision,

21 you, and I trust the Department of Corrections that as

23 and I'll just talk about I guess some of the arguments
24 that I 've heard and some of the information that I've
25 heard and some of the opinions that have been rendered.

22
23
24
25

the end of your six years comes to c lose that they would
evaluate you and decide whether you're an acceptable
risk at that time to be put out on probation, or parole
rathe r.
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l when she gave her version of the events you've -- you've

It is noted that you took accountability

l

2 eventually.

2 damaged this person to a great extent right now as of

It is a mystery to me why you would, in

3 your pre-sentence report in the stuff that you wrote
4 down so it wasn't just a dialogue, write, and this is on
s Page 3 of your pre -sentence report, "on one occasion I
6 touched her inappropriately in her genitalia region,"
7 and even through what you told police we know that

that's not true.

8

3 the present time, and I don't mean to be pessimistic to
anybody, but I've been handling cases like this for

4

S sixteen years and handling other cases where people have
6 been molested, and I know for a fact that you have

7 greatly reduced your victim's chances of living a normal

l ife, and that is a fact.

8

I have no idea why you would write

whether that in fact happens

9 or not I don't know, but just purely from a statistical

9 that for purposes of your pre-sentence report.

In the information that you gave Miller for
10
11 your polygraph you mention a different number which is,
12 I suppose, more consistent with your handful of times

10 standpoint you have done more hann to her than she will

13 that you told police when confronted with this.

14 told your polygrapher three to four times, and you

13 life, and that's all on your shoulders.
The re is a lot that I need to keep in mind
14

1S passed a polygraph to that effect.

15 when I sentence somebody.

11 ever likely experience again, and that hann in all

12 l i kelihood will cause her to have dysfunction In her

vou

That doesn't mean I

16 believe that you're telling the truth.

That doesn't

17 111ean I believe the polygrapher. I don't. I believe
18 your victim more t han you. For you -- I think that this
19 occurred as she indicated, and that was numerous til!W!s,
20 two to three times a week. The extent of the time is
21 unknown. The parameters are set forth in the

TWO is

17 deterrence both of you and society, and I've already
18 C041111ented on that . Three is rehabilitation.

This gives

19 you a way out after six years. If you follow the
20 Department of corrections' directions, if you get some
21 more treatment and have some more evaluation over t ime,
22 there is a way out for you .
23
THE DEFENDANT: Yes, sir.
THE COURT: And ·· but if you don't, then I
24

22 Infon11ation that you pled guilty to, the time
23 para111eters, but I don't know why I would not believe
24 your victim.

2S

one is the protection of the

16 publ ic, and I think this sentence does that.

25 trust the Department of Corrections to keep you in

From the way she reacted to law enforcement

34

33

l custody for the rest of your life.

I think you can find

2 your way out, but it's up to you and the behavior that

1
2 STATE OF IDAHO

ss.

3 you exhibit and -- certainly in the next six years.
4

s

THE DEFENDANT: Yes, sir.
THE COURT: And then -- and then there's a

CERTIFICATE

4 COUNTY OF KOOTENAI
I, Julie K. Foland, a duly qualified and Certified

6 punishment component to it, and I'm not a real

6 shorthand Reporter for the First Judicial District of

7 punishment-oriented person. To the extent that that is
8 a criteria, I think I've met that criteria. I haven't

8

9 done what the State asked me to do as far as the fixed

7 the State of Idaho, 00 HEREBY CERTIFY:
That the above-within and foregoing transcript

9 contained in pages 1 through 33 is a complete, true and

10 portion, but I've done greatly in excess of what the

10 accurate transcription to the best of my ability of my

11 State was suggesting from an indeterminate portion, so
12 I've -- I've accomplished that goal I guess, for lack of

11 shorthand notes taken down at said time and place ;
I FURTHER CERTIFY t hat said transcript contains
12

13 a better word.
14
I think that concludes my remarks .

13 al l material designated in the NOTICE OF APPEAL or any

Anything

15 further on behalf of the plaintiff?
16

MR. MORTENSEN :

17

THE COURT:

NO, thank you, vour Honor.

On behalf of the defense?

MR. WALSH: NO, Your Honor, thank you.
18
THE COURT: You need to register as a sex
19
20 offender, and I think I forgot to mention that. All
21 right.
22

14 requests for additional transcript which have been
1S served on me.
16
IN WITNESS WHEREOF , I have hpf.~to set my hand
17 and affixed my official seal this ...,
~ - day of
18 December, 2017.
19
NO. 639

we'll be in recess.
(llarrer adjourned)

court Reporter

23

Judicial District

24

of Idaho
expires 12-7-2022
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